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PROPOSED  RULES 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
[  26  CFR  Part  54  ] 

DEFINITION  OF  FIDUCIARY 
Notice  of  Proposed  Rulemaking 

Notice  Is  hereby  given  that  the  regu¬ 
lations  set  forth  in  tentative  form  In  the 
attached  appendix  are  prc^xtsed  to  be 
prescribed  by  the  Oommissioner  of  In¬ 
ternal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury  or  his  delegate. 
Prior  to  the  final  adoption  of  such  regu¬ 
lations,  consideration  will  be  given  to  any 
comments  pertaining  thereto  which  are 
submitted  in  writing  (preferably  six 
copies)  to  the  Ck»nmissioner  of  Internal 
Revenue,  Attention:  CCrLRrT,  Wash¬ 
ington,  D.C.  20224,  by  August  29,  1975. 
Pursuant  to  26  C7PR  601.601(b),  designa¬ 
tions  of  material  as  confidential  or  not 
to  be  disclosed,  contained  in  such  com¬ 
ments  will  not  be  accepted.  Thus,  persons 
submitting  written  comments  should  not 
include  therein  material  that  they  con¬ 
sider  to  be  confidential  or  inappropriate 
for  disclosure  to  the  public.  It  will  be 
presumed  by  the  Internal  Revenue  Serv¬ 
ice  that  every  written  ccmunent  sub¬ 
mitted  to  it  in  response  to  this  notice  of 
proposed  rule  making  is  intended  by  the 
person  submitting  it  to  be  subject  in  its 
entirety  to  public  inspection  and  copying 
in  accordance  with  the  procedures  of  26 
CFR  601.702(d)(9). 

A  public  hearing  will  be  held  with 
respect  to  this  proposed  regulation  and 
the  regulation  proposed  in  this  issue  of 
the  Federal  Register  by  the  Department 
of  Labor.  Notice  of  the  time,  place,  date 
and  manner  of  the  public  hearing  is  also 
published  in  Part  V  of  this  issue  of  the 
Federal  Register.  The  proposed  regula¬ 
tions  are  to  be  Issued  under  the  author¬ 
ity  contained  in  section  7805  of  the  In¬ 
ternal  Revenue  Code  of  1954  (68 A  Stat. 
917;  26  U.S.C.  7805). 

[seal!  Donald  C.  Alexander, 

Commissioner  of 
Internal  Revenue. 

Section  4975(e)  (3)  of  the  Code  pro¬ 
vides,  as  here  relevant,  that  a  person  is  a 
fiduciary  with  respect  to  an  employee 
benefit  plan  to  the  extent  (i)  he  exercises 
any  discretionary  authority  or  discretion¬ 
ary  control  respecting  management  of 
such  plan  or  exercises  any  authority  or 
control  respecting  management  or  dis¬ 
position  of  its  assets,  (ii)  he  renders  in¬ 
vestment  advice  for  a  fee  or  other  com¬ 
pensation,  direct  or  Indirect,  with  respect 
to  any  moneys  or  other  property  of  such 
plan,  or  has  any  authority  or  responsibil¬ 
ity  to  do  so,  or  (iii)  he  has  any  discre¬ 
tionary  authority  or  discretionary  re¬ 
sponsibility  in  the  administration  of  such 
plan. 

The  proposed  regulation  is  designed 
to  clarify  the  applicability  of  the  defini¬ 
tion  of  the  term  “fiduciary”  set  forth  in 
section  4975(e)  (3)  to  persons  who  render 
investment  advice  to  employee  benefit 
plans  and  to  persons  who  execute  se¬ 
curities  transactions  on  behalf  of  plans. 

Paragraphs  (a)  and  (b)  of  the  pro¬ 
posed  regulation  are  reserved. 


Paragraph  (c)  of  the  proposed  regu¬ 
lation  provides,  generally,  that  a  person 
will  be  deemed  to  be  a  fiduciary  with  re¬ 
spect  to  a  plan  by  reason  of  rendering 
investment  advice  to  such  plan  only  when 
such  person  provides  advice  to  the  plan 
concerning  investments  in  securities  and 
other  property  under  circumstances 
wiiere  such  person  has  discretionary  au¬ 
thority  or  control  with  respect  to  the  in¬ 
vestment  of  plan  assets  or  where  such 
person  provides  advice  designed  to  meet 
the  particular  Investment  needs  of ‘the 
plan  and  it  is  expected  that  such  advice 
win  serve  as  one  of  the  primary  bases  for 
the  investment  of  plan  assets. 

Paragraph  (c)  further  provides  that  a 
person  who  is  a  fiduciary  with  respect  to 
a  plan  solely  by  reason  of  rendering  in¬ 
vestment  advice  to  such  plan  shall  be 
deemed  to  be  a  fiduciary  with  respect  to 
only  those  assets  of  the  plan  for  which 
such  person,  or  any  afiBliate  or  afBllates 
of  such  person,  renders  Investment  advice 
or  has  any  authority  or  responsibility  to 
do  so.  Thus,  a  person  who  renders  in¬ 
vestment  advice  with  respect  to  only  a 
specified  portion  of  the  assets  of  a  plan 
shall  not  be  deemed  to  be  a  fiduciary  with 
respect  to  the  investment,  disposition  or 
management  of  any  other  assets  of  the 
plan. 

However,  even  though  a  person  may 
be  a  fiduciary  with  respect  to  only  a 
specified  portion  of  plan  assets,  under 
the  proposed  regulation  such  person  will 
still  be  a  disqualified  person  (as  defined 
in  section  4975(e)  (2)  of  the  Code)  with 
respect  to  all  of  the  assets  of  the  plan 
and  will  continue  to  be  subject  to  the 
provisions  of  section  405(a)  of  the  Act 
relating  to  co-fiduciary  liability  for  fi¬ 
duciary  breaches  by  other  fiduciaries 
with  respect  to  any  of  the  assets  of  the 
plan. 

Paragraph  (d)  of  the  proposed  regu¬ 
lation  sets  forth  guidelines  under  which 
a  broker-dealer,  reporting  dealer  or  bank 
may  execute  transactions  in  securities 
on  behalf  of  employee  benefit  plans  with¬ 
out  becoming  a  fiduciary  with  respect  to 
such  plans.  These  guidelines  provide  lim¬ 
itations  on  the  discretionary  authority 
that  may  be  accorded  to  such  a  broker- 
dealer,  reporting  dealer  or  bank  in  the 
execution  of  securities  transactions  if 
such  a  person  is  not  to  be  deemed  a  fidu¬ 
ciary  under  section  4975(e)(3)  of  the 
Code. 

However,  even  if  a  broker-dealer,  re¬ 
porting  dealer  or  bank  becomes  a  fidu¬ 
ciary  with  respect  to  a  plan  solely  by 
reason  of  the  execution  of  securities 
transactions  on  behalf  of  such  plan  un¬ 
der  circiunstances  not  meeting  the  guide¬ 
lines  of  paragraph  (d)(1)  of  the  pro¬ 
posed  regulation,  such  broker-dealer, 
reporting  dealer  or  bank  will  be  deemed 
to  be  a  fiduciary  regarding  only  those 
assets  of  the  plan  with  respect  to  which 
the  broker-dealer,  reporting  dealer  or 
bank,  or  any  afiOliate  or  affiliates  thereof, 
has  execute,  or  has  agreed  to  execute, 
transactions  in  securities. 

In  this  regard,  questions  have  been 
raised  as  to  whether  broker-dealers  who 
merely  clear  securities  transactions  in¬ 
volving  plan  assets  when  such  transac¬ 


tions  ure  initiated  by  other  broker- 
dealers  are  disqualified  persons  with 
respect  to  the  plan.  It  is  the  view  of  the 
Internal  Revenue  Service  that  such 
clearing  broker-dealers  are  not  disquali¬ 
fied  persons  with  respect  to  plans  solely 
by  reason  of  providing  such  services,  if 
such  transactions  are  initiated  by 
another  broker-dealer  unrelated  to  the 
cleeuing  broker-dealer. 

Paragraph  (e)  defines  the  terms  “affil¬ 
iate”  and  “control”  for  purposes  of  the 
proposed  regulation. 

Ihis  regulation,  and  the  regulations 
under  ccmsideration  by  the  Department 
of  Labor,  are  proposed  concurrently  with 
prcHxised  exemptions  from  the  pro- 
hibited^transactions  provisions  of  section 
406  of 'the  Act  and  section  4975  of  the 
Code  respecting  certain  classes  of  trans¬ 
actions  involving  employee  benefit  plans 
and  certain  broker-dealers,  reporting 
dealers  and  banks.  Notice  of  the  pro¬ 
posed  exemptions  appears  in  Part  V  of 
this  issue  of  the  Federal  Register. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  it  is  proposed  to  amend 
Part  54  of  Title  26  of  the  (^ode  of  Federal 
Regulations  by  inserting  {  54.4975-9  to 
read  as  f<^ows: 

§  54.4975—9  Definition  of  *Tiduciary'’. 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  Investment  Advice.  (1)  A  person 
Kha.ll  be  deemed  to  be  rendering  “invest¬ 
ment  advice”  to  an  employee  benefit  plan, 
within  the  meaning  of  section  4975(e)  (3) 
(B),  if— 

(1)  Such  person  renders  advice  to  the 
plan  as  to  the  vstlue  of  securities  or  other 
property,  or  the  availability  of  securities 
purchasing,  or  selling  securities  or  other 
property,  or  the  availability  of  securities 
or  other  property  or  of  purchasers  or 
sellers  of  securities  or  other  property; 
and 

(ii)  Such  person  either  directly,  indi¬ 
rectly,  w  through  or  together  with  any 
affiliate  or  affiliates,  or  any  affiliate  of 
such  person — 

(A)  Has  discretionary  authority  or 
control,  whether  or  not  pursuant  to 
agreement  or  arrangement,  with  respect 
to  purchasing  or  selling  securities  or 
other  property  for  the  plan;  or 

(B)  Renders  any  advice  described  in 
paragraph  (c)  (1)  (i)  of  this  section  on  a 
regular  basis  to  the  plan  pursuant  to  an 
agreement,  arrangement  or  understand¬ 
ing,  written  or  otherwise,  that  such  serv¬ 
ices  will  serve  as  a  primary  basis  for  in¬ 
vestment  decisions  with  respect  to  plan 
assets,  and  that  such  person  will  render 
Individualized  investment  advice  to  the 
plan  based  on  the  particular  needs  of  the 
plan  r^ardlng  such  matters  as,  among 
other  things,  investment  policies  or 
strategy,  overall  portfolio  composition,  or 
diversification  of  plan  investments. 

(2)  Notwithstanding  paragraph  (c) 
(1)  of  this  secti<Hi,  a  person  who  is  a 
fiduciary  with  respect  to  a  plan  solely  by 
reason  of  rendering  investment  advice 
(as  defined  in  paragraph  (c)  (1)  of  this 
section)  for  a  fee  or  other  compensa- 
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Uon,  direct  or  Indirect,  with  respect  to 
any  moneys  or  other  property  of  stich 
plan,  or  having  any  authority  or  respon¬ 
sibility  to  do  so.  shall  not  be  deaned  to 
be  a  fiduciary  regarding  any  assets  of 
the  plan  with  respect  to  which  neither 
such  person  nor  any  aflUlate  of  such  per¬ 
son  has  any  discretionary  authority,  dis¬ 
cretionary  control  or  discretionary  re¬ 
sponsibility.  exercises  any  authority  or 
control,  renders  investment  advice  (as 
defined  in  paragraph  (c)  (1)  of  this  sec¬ 
tion)  for  a  fee  or  other  compensation,  or 
has  any  authority  or  responsibility  to 
^render  such  investment  advice,  provided 
that  nothing  in  this  paragraph  shall  be 
deemed  to — 

(i)  Exempt  such  person  from  the  pro¬ 
visions  of  section  405(a)  of  the  Employee 
Retirement  Income  Security  Act  <rf  1974 
concerning  liability  for  fiduciary 
breaches  by  other  fiduciaries  with  respect 
to  any  assets  of  the  plan;  or 

(li)  Exclude  such  person  from  the  def¬ 
inition  of  the  term  “disqualified  persons” 
(as  set  forth  in  section  4976(e)  (2) )  with 
respect  to  any  assets  of  the  plan. 

(d)  Execution  of  securities  transac¬ 
tions.  (1)  A  person  who  is  a  bn^er  or 
dealer  registered  under  the  Securities 
Exchange  Act  of  1934.  a  reporting  dealer 
who  makes  prlmsiry  markets  in  securities 
of  the  United  States  Government  or  of 
an  agency  of  the  United  States  Govern¬ 
ment  and  reports  daily  to  the  Federal 
Reserve  Bank  of  New  York  its  positions 
with  respect  to  such  securities  and  bor¬ 
rowings  thereon,  or  a  bank  supervised 
by  the  United  States  or  a  State,  ^all  not 
be  deemed  to  be  a  fiduciary,  within  the 
meaning  of  section  4975(e)  (3).  with  re¬ 
spect  to  an  employee  benefit  plan  solely 
because  such  person  executes  transac¬ 
tions  for  the  purchase  or  sale  of  securi¬ 
ties  on  behalf  of  such  plan  in  the  ordi¬ 
nary  course  of  its  business  as  a  broker, 
dealer,  or  bank,  pursuant  to  instructions 
of  a  fiduciary  with  respect  to  such  plan, 
if— 

(1)  The  fiduciary  is  not  such  broker, 
dealer,  or  bank,  or  an  affiliate  of  such 
broker,  dealer,  or  bank;  and 

(11)  The  instructions  specify — 

(A)  The  security  to  be  purchased  or 
sold, 

(B)  A  price  range  within  which  such 
security  is  to  be  purchased  or  sold, 

(C)  A  time  span  during  which  such 
security  may  be  purchased  or  sold  (not 
to  exceed  five  business  days) ,  and 

(D)  The  minimum  or  maxlrnmn  quan¬ 
tity  of  such  security  which  may  be  pur¬ 
chased  or  sold  within  such  price  range. 

(2)  Notwithstanding  paragnqih  (d)(1) 
of  this  section,  a  broker-dealer,  reporting 
dealer,  or  bank  which  is  a  fiduciary  with 
respect  to  an  employee  benefit  plan 
solely  by  reason  of  the  execution  of  a 
transaction  or  transactions  for  the  pur¬ 
chase  or  sale  of  securities  on  b^aU  of 
such  plan,  shall  not  be  deemed  to  be  a 
fiduciary  regarding  any  assets  of  the 
plan  with  respect  to  which  neither  such 
broker-df»aler,  reporting  dealer  or  bank, 
nor  any  affiliate  thereof,  has  any  discre¬ 
tionary  authority,  discretionary  control 
or  discretionary  responsibility,  exercises 
any  authority  or  control,  renders  invest¬ 


ment  advice  (as  defined  in  paragraph 
(c)  (1)  of  this  section)  for  a  fee  or  other 
compensation,  or  has  any  authority  or 
responsibility  to  render  such  investment 
advice,  provided  that  nothing  in  this  sub- 
paragraph  shall  be  deemed  to¬ 
il)  Exempt  such  brewer-dealer,  re¬ 
porting  deeder,  or  bank  from  the  provi¬ 
sions  of  section  405(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
concerning  liability  for  fiduciary 
breaches  by  other  fiduciaries  with  re¬ 
spect  to  any  assets  of  the  plan;  or  . 

(il)  Exclude  such  broker-dealer,  re¬ 
porting  dealer,  or  bank  from  the  defi¬ 
nition  of  the  term  “disqualified  person” 
(as  set  forth  in  section  4975(e)  (2) )  with 
respect  to  any  assets  of  the  plan. 

(e)  Affiliate  and  control.  (1)  For  pur¬ 
poses  of  paragraphs  (c)  and  (d)  of  this 
section,  an  “affiliate”  of  a  person  shall 
Include: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries,  con¬ 
trolling.  controlled  by,  or  under  com¬ 
mon  control  with  such  person; 

(ii)  Any  officer,  director,  partner,  em¬ 
ployee  or  relative  (as  defined  in  section 
3(15)  of  the  Employee  Retirement  In¬ 
come  Security  Act  of  1974)  of  such  per¬ 
son;  and 

(ill)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  partner. 

(2)  For  purposes  of  this  paragraph, 
the  term  “control”  means  the  power  to 
exercise  a  controlling  infiuence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 
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[26CFRPart54] 

PROPOSED  EXEMPTIONS  FROM  PROHIBI¬ 
TIONS  RESPECTING  CERTAIN  CLASSES 
OF  TRANSACTIONS  INVOLVING  EM¬ 
PLOYEE  BENEFIT  PLANS  AND  CERTAIN 
BROKER-DEALERS,  REPORTING  DEAL¬ 
ERS  AND  BANKS;  PROPOSED  REGULA¬ 
TION  WITH  REGARD  TO  THE  DEFINI¬ 
TION  OF  “FIDUCIARY” 

Hearing  on  Exemption  and  Rulemaking 
Proceedings 

Notice  that  the  Department  of  the 
Treasury  has  under  consideration  the 
granting-  of  proposed  exemption  imder 
section  4975(c)  (2)  of  the  Internal  Rev¬ 
enue  CTode  of  1954  (the  Code)  from  the 
prohibited  transaction  restrictions  of 
section  4975(c)  (1)  of  the  Code  with  re¬ 
spect  to  certain  classes  of  transactions 
involving  employee  benefit  plans  and 
certain  broker-dealers,  reporting  dealers 
and  banks,  appears  elsewhere  in  Part  V 
of  this  issue  of  the  Federal  Register. 

Notice  that  the  Department  of  the 
Treasury  has  imder  consideration  a  pro¬ 
posal  to  adopt  a  regulation,  26  CTR 
54.4975-9,  designed  to  clarify  the  defini¬ 
tion  of  the  term  “fiduciary”  as  set  forth 
in  section  4975(e)(3)  of  the  CTode,  ap¬ 
pears  elsewhere  in  the  Part  V  of  this  is¬ 
sue  of  the  Federal  Register. 

A  public  hearing  with  respect  to  the 
exemption  and  rulemaking  proceedings 
will  be  held  on  August  26  and  August  27, 
1975,  beginning  at  10  a.m.  in  the  George 


S.  Boutwell  Auditmrium,  Seventh  Floor, 
7400  Corridor.  Internal  Revenue  Build¬ 
ing,  1111  Constitution  Avenue,  NW., 
IVashington,  D.C.  20224. 

Any  Interested  person  who  desires  to 
present  oral  comments  at  the  hearing 
and  who  wishes  to  be  assured  of  being 
heard  shall  submit  a  statement  to  that 
effect,  and  the  time  he  wishes  to  devote, 
by  3:30  p.m.  on  August  25,  1975.  The 
statement  should  be  submitted  to  the 
Office  of  Employee  Benefits  Security, 
Labor-Management  Services  Adminis¬ 
tration,  U.S.  Department  of  Labor. 
Washington,  D.C.,  20210.  An  agenda  will 
then  be  prepared  containing  the  order  of 
presentation  of  oral  comments  and  the 
time  allotted  to  such  presentation.  Ordi¬ 
narily,  a  period  of  10  minutes  will  be  the 
time  allotted  to  each  person  for  making 
his  oral  comments. 

At  the  conclusion  of  the  presentations 
of  comments  by  persons  listed  in  the 
agenda,  to  the  extent  time  permits,  other 
comments  will  be  received.  The  public 
hearing  will  be  transcribed. 

A  person  wishing  to  make  oral  com¬ 
ments  at  the  hearing  may  do  so  without 
filing  written  comments.  Persons  making 
(M*al  comments  should  be  prepared  to 
answer  questions  regarding  information 
brought  forth  in  their  comments  (in¬ 
cluding  written  comments,  if  any) . 

Persons  who  plan  to  attend  the  hear¬ 
ing  should  notify  the  Department  of 
Labor  at  the  above  address  or  by  tele¬ 
phone  (Washington.  D.C.)  202-523- 

8951  by  August  25, 1975. 

The  hearing  will  be  held  simultane- 
oush^  and  in  conjunction  with  that  of 
the  Department  of  Labor  at  the  same 
time,  place,  date,  and  manner.  The  no¬ 
tice  of  hearing  of  the  Department  of 
Labor  appears  elsewhere  in  Part  V  of  this 
issue  of  the  Federal  Register. 

Signed  at  Washington,  D.C.,  this  8th 
day  of  August  1975. 

Donald  C.  Alexander, 

Commissioner. 
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DEPARTMENT  OF  LABOR 
Office  of  Employee  Benefits  Security 
[  29  CFR  Part  2510] 

DEFINITIONS  AND  COVERAGE  UNDER  THE 

EMPLOYEE  RETIREMENT  INCOME  SE¬ 
CURITY  ACT  OF  1974 

Proposed  Regulation  Regarding  the 
Definition  of  the  Term  “Fiduciary” 

Notice  is  hereby  given  that  the  De¬ 
partment  of  Labor  has  under  consider¬ 
ation  a  proposal  to  adopt  a  regulation.  29 
CFR  2510.3-21,  designed  to  clarify  the 
definition  of  the  term  “fiduciary”  as  set 
forth  in  section  3(21)  (A)  of  the  Em¬ 
ployee  Retirement  Income  Security  Act 
of  1974  (the  Act).  By  notice  appearing 
in  the  proposed  rules  section  of  this 
issue  of  the  Federal  Register,  the  In¬ 
ternal  Revenue  Service  has  announced 
that  it  has  imder  consideration  a  pro¬ 
posal  to  adopt  a  similar  regulation,  26 
CFR  54.4975-9,  designed  to  clarify  the 
definition  of  the  term  “fiduciary”  set 
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forth  in  section  4975(e)  (3)  of  the  Inter¬ 
nal  Revenue  Code  of  1954  (the  Code). 

Section  3(21)  (A)  of  the  Act  provides, 
as  here  relevant,  that  a  person  Is  a 
fiduciary  with  respect  to  an  employee 
benefit  plan  to  the  extent  (1)  he  exer¬ 
cises  any  discretionary  authority  or  dis¬ 
cretionary  control  respecting  manage¬ 
ment  of  such  plan  or  exercises  any 
authority  or  control  respecting  manage¬ 
ment  or  disposition  of  its  assets.  (11)  he 
renders  investment  advice  for  a  fee  or 
other  compensation,  direct  or  indirect, 
with  respect  to  any  moneys  or  other 
property  of  such  plan,  or  has  any  au¬ 
thority  or  responsibility  to  do  so,  or 
(iii)  he  has  any  discretionary  author¬ 
ity  or  discretionary  responsibility  in  the 
administration  of  such  plan. 

The  proposed  regulation  is  designed  to 
clarify  the  applicability  of  the  definition 
of  the  term  “fiduciary”  set  forth  in  sec¬ 
tion  3(21)  (A)  to  persons  who  render 
investment  advice  to  emplos^  benefit 
plans  and  to  persons  who  execute  secu¬ 
rities  transactkms  on  b^alf  of  plans. 

Paragraph  (a)  and  (b)  of  the  pro¬ 
posed  regulation  are  r^erved. 

Paragrapih  (c)  of  the  propx)sed  regu¬ 
lation  provides,  generally,  that  a  porson 
will  be  deemed  to  be  a  fiduciary  with 
respoct  to  a  plan  by  reason  of  rendering 
Investment  advice  to  such  plan  only  when 
such  porson  provides  advice  to  the  plan 
conceiving  investments  in  securities  and 
other  proporty  under  circumstances 
where  such  porson  has  discretionary  au¬ 
thority  or  control  with  respoct  to  the 
Investment  of  plan  assets  or  where  such 
person  provides  advice  designed  to  meet 
the  p>aiiticular  investment  needs  of  the 
plan  and  It  Is  expected  that  such  advice 
will  serve  as  one  of  the  primary  bases  for 
the  Investment  of  plan  assets. 

Paragraph  (c)  further  provides  that  a 
person  who  is  a  fiduciary  with  respoct  to 
a  plan  solely  by  reason  of  rendering  in¬ 
vestment  advice  to  such  plan  shall  be 
deemed  to  be  a  fiduciary  with  respect  to 
only  those  assets  of  the  plan  for  which 
such  porson,  or  any  afi511ate  or  affiliates 
of  such  porson,  renders  investment  ad¬ 
vice  or  has  any  authority  or  responsi¬ 
bility  to  do  so.  Thus,  a  po^n  ^o  ren¬ 
ders  Investment  advice  with  respoct  to 
only  a  spocified  portion  of  the  assets  of 
a  plan  shall  not  be  deemed  to  be  a  fidu¬ 
ciary  with  respoct  to  the  investment, 
dlspxoltion  or  management  of  any  other 
assets  of  the  plan. 

However,  even  though  a  porson  may  be 
a  fiduciary  with  respoct  to  only  a  spoci¬ 
fied  portion  of  plan  assets,  imder  the  pro¬ 
posed  regulation  such  porson  will  still  be 
a  porty  in  interest  (as  defined  in  section 
3(14)  (B)  of  the  Act)  with  respoct  to  all 
of  the  assets  of  the  plan  and  will  con¬ 
tinue  to  be  subject  to  the  provisions  of 
section  405(a)  of  the  Act  relating  to  co- 
fiduciary  liability  for  fiduciary  breaches 
by  other  fiduciaries  with  respoct  to  any 
of  the  assets  of  the  plan. 

Paragraph  (d)  of  the  propxoed  regula¬ 
tion  sets  forth  guidelines  under  which  a 
broker-dealer,  reporting  dealer  or  bank 
may  execute  trtmaactions  in  secvulties  <m 
btiialf  of  employee  benefit  plans  without 
becoming  a  fiduciary  with  respoct  to  such 


plans.  These  guidelines  provide  llmita- 
Oons  on  the  discretionary  authority  that 
may  be  accorded  to  such  a  broker-dealer, 
repxotlng  dealer  mr  bank  in  the  execution 
of  securities  transactions  If  such  a  por¬ 
son  is  not  to  be  deemed  a  fiduciary  under 
secUcm  3(21)  (A)  of  the  Act. 

However,  even  if  a  broker-dealer,  re¬ 
porting  dealer  or  bank  becomes  a  fidu¬ 
ciary  with  respoct  to  a  plan  solely  by 
reason  of  the  execution  of  securities 
transactions  on  behalf  of  such  plan  under 
circumstances  not  meeting  the  guidelines 
of  poragraph  (d)  (1)  of  the  propxoed  reg- 
\ilation,  such  broker-dealer,  reporting 
dealer  or  bank  will  be  deemed  to  be  a 
fiduciary  regarding  cmly  those  assets  of 
the  plan  with  respoct  to  which  the  bro¬ 
ker-dealer,  reporting  dealer  or  bank,  or 
any  affiliate  or  affiliates  thereof,  has  ex¬ 
ecuted,  or  has  agreed  to  execute,  trans¬ 
actions  in  securities. 

In  this  regard,  questions  have  been 
raised  as  to  whether  broker-dealers  who 
merely  clear  securities  transactions  in¬ 
volving  plan  assets  when  such  transac¬ 
tions  are  initiated  by  other  brewer-deal¬ 
ers  are  portles  in  interest  wMh  respoct  to 
the  plan.  It  is  the  view  of  the  DepMirtment 
oi  Labor  that  such  clearing  broker-deal¬ 
ers  are  not  parties  in  interest  with  re¬ 
spoct  to  plans  solely  by  reason  of  pro¬ 
viding  such  services,  if  such  transactions 
are  initiated  by  another  broker-dealer 
unrelated  to  the  clearing  broker-dealer. 

Paragraph  (e)  defines  the  terms  “af¬ 
filiate”  and  “control”  for  purpxoes  of  the 
proposed  regulation. 

This  regulation  is  prcHtosed  pursuant  to 
the  authority  ctmtained  in  section  505  of 
the  Act  (Pub.  L.  93-406,  88  Stat.  894  (29 
U.S.C.  1135)). 

All  interested  porsons  are  invited  to 
submit  written  data,  views  or  arguments 
ooDc^ning  the  proposed  regulatloa.  Six 
oc^sies  of  such  written  data,  views  or  ar¬ 
guments  should  be  submitted  to  the  Of¬ 
fice  of  Employee  Benefits  Security, 
Labor-Management  Services  Adminis¬ 
tration,  U.S.  Departmoit  of  Labor,  Wash¬ 
ington,  D.C.  20216. 

In  order  to  receive  consideration,  such 
written  data,  views  and  arguments 
should  be  received  by  the  Department  of 
Labor  on  or  before  August  29,  1975.  All 
written  submissions  will  be  opon  to  public 
Inspection  at  the  Public  Document  Room, 
OfiOce  of  Employee  Benefits  Security. 
U.S.  Department  of  Labor,  Room  N-4677. 
200  Constitution  Avenue,  NW.,  Washing¬ 
ton,  D.C.  20210. 

This  regulation,  and  the  regulation 
under  consideration  by  the  Internal 
Revenue  Service,  are  propx)sed  concur¬ 
rently  with  propx)sed  exemptions  from 
the  prohibited  transactions  provisions  of 
section  406  of  the  Act  and  section  4975 
of  the  Code  respsecting  certain  classes  of 
transactions  involving  employee  benefit 
plans  and  certain  broker-dealers,  report¬ 
ing  dealers  and  banks.  Notice  of  the  pro¬ 
posed  exemptions  appoars  elsewhere  in 
Part  V  of  this  issue  of  the  Federal 
Register. 

Nevertheless,  it  should  be  noted  that 
the  proposed  regulation  has  broader  ap¬ 
plicability  than  merely  to  the  seemities 
Industry.  Accordingly,  comments  are 


solicited  from  all  other  persons  who  may 
be  affected. 

A  public  hearing  will  be  held  with 
recoct  to  this  propxised  regulation,  the 
relation  pre^poeed  in  Part  V  of  this 
issue  of  the  Federal  Register  by  the  In¬ 
ternal  Revenue  Service,  and  the  proposed 
exemptions  referred  to  above.  Notice  of 
the  time,  place,  date  and  manner  of  the 
public  hearing  is  published  elsewhere  in 
Part  V  of  this  issue  of  the  Federal 
Register. 

Accordingly,  it  is  proposed  to  amend 
Part  2510  of  Chapter  XXV  of  Title  29 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  8  2510.3-21  to  read  as 
follows: 

§  2510.3—21  Definition  of  **Fiduoi«r>'’. 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  Investment  advice.  (1)  A  person 
shall  be  deemed  to  be  rendering  “invest¬ 
ment  advice”  to  an  employee  benefit 
plan,  within  the  meaning  of  section 
3(21)  (A)  (ii)  of  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974  (the 
Act)  and  this  section,  if : 

(1)  Such  pierson  renders  advice  to  the 
plan  as  to  the  vidue  of  securities  or 
other  propierty.  the  advisability  of  in¬ 
vesting  in,  purchasing,  or  selling  securi¬ 
ties  or  other  propierty,  or  the  availabil¬ 
ity  of  securities  or  other  propierty  or  of 
purchasers  or  sellers  of  securities  or 
other  propierty;  and 

(11)  Such  pierson  either  directly,  indi¬ 
rectly,  or  through  or  together  with  any 
affiliate  or  affiliates,  or  any  affiliate  of 
such  pjerson — 

(A)  has  discretionary  authority  or 
control,  whether  or  not  pursuant  to 
agreement  or  arrangement,  with  respect 
to  purchasing  or  selling  securities  or 
other  piropierty  for  the  plan;  or 

(B)  renders  any  advice  described  in 
paragraph  (c)(l)(l)  of  this  section  on 
a  regular  basis  to  the  plan  pmsuant  to 
an  agreement,  arrangement  or  under¬ 
standing,  written  or  otherwise,  that  such 
services  will  serve  as  a  primary  basis  for 
Investment  decisions  with  respiect  to  plan 
assets,  and  toat  such  pierson  will  render 
Individualised  investment  advice  to  the 
plan  based  on  the  particular  needs  of  the 
plan  regarding  such  matters  as,  among 
other  things,  investment  policies  or  strat¬ 
egy,  overall  portfolio  composition,  or  di¬ 
versification  of  plan  investments. 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  a  person  who  is  a  fiduciary 
with  respect  to  a  plan  solely  by  reason 
of  rendering  investment  advice  (as  de¬ 
fined  in  paragraph  (c)  (1)  of  this  section) 
for  a  fee  or  other  compensation,  direct 
or  indirect,  with  respect  to  any  moneys 
or  other  property  of  such  plan,  or  having 
any  authority  or  responsibility  to  do  so, 
shall  not  be  deemed  to  be  a  fiduciary  re¬ 
garding  any  assets  of  the  plan  with  re¬ 
spect  to  which  neither  such  person  nor 
any  affiliate  of  such  person  has  any  dis¬ 
cretionary  authority,  discretionary  con¬ 
trol  or  discretionary  responsibility,  exer¬ 
cises  any  authority  or  control,  renders 
Investment  advice  (as  defined  in  para¬ 
graph  (c)  (1)  of  this  section)  for  a  fee  or 
other  compensation,  or  has  any  authority 
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or  responsibility  to  render  such  invest¬ 
ment  advice,  provided  that  nothing  in 
this  paragraph  shall  be  deemed  to: 

(i)  Exempt  such  person  from  the  pro¬ 
visions  of  section  405(a)  of  the  Act  con¬ 
cerning  liability  for  fiduciary  breaches 
by  other  fiduciaries  with  respect  to  any 
assets  of  the  plan;  or 

(ii>  Exclude  such  person  from  the 
definition  of  the  term  “party  in  interest" 
(as  set  forth  in  section  3(14)  (B)  of  the 
Act)  with  respect  to  any  assets  of  the 
plan. 

(d)  Execution  of  securities  transac¬ 
tions.  (1)  A  person  who  is  a  broker  or 
dealer  registered  under  the  Securities 
Exchange  Act  of  1934,  a  reporting  dealer 
who  makes  primary  markets  in  securi¬ 
ties  of  the  United  States  Government 
or  of  an  agency  of  the  United  States 
Government  and  reports  daily  to  the 
Federal  Reserve  Batik  of  New  York  its 
positions  with  respect  to  such  securities 
and  borrowings  thereon,  or  a  bank  su¬ 
pervised  by  the  United  States  or  a  State, 
shall  not  be  deemed  to  be  a  fiduciary, 
within  the  meaning  of  section  3(21)  (A) 
of  the  Act,  with  respect  to  an  employee 
benefit  plan  solely  because  such  person 
executes  transactions  for  the  purchase 
or  sale  of  securities  on  behalf  of  such 
plan  in  the  ordinary  course  of  its  busi¬ 
ness  as  a  broker,  dealer,  or  bank,  pur¬ 
suant  to  instructions  of  a  fiduciary  with 
reflect  to  such  plan,  if : 

(1)  The  fiduciary  is  not  such  broker, 
dealer,  or  bank,  or  an  affiliate  of  such 
broker,  dealer,  or  bank;  and 

(ii)  The  instructions  specify  (A)  the 
security  to  be  pmchased  or  sold,  (B) 
a  price  range  within  which  such  secu¬ 
rity  is  to  be  purchased  or  sold,  (C)  a  time 
span  during  which  such  security  may 
be  purchased  or  sc^d  (not  to  exceed  five 
business  days),  and  (D)  the  minimum 
or  maximum  qtiantity  of  such  security 
which  may  be  purchased  or  sold  wlthhi 
such  price  range. 

(2)  Notwithstanding  paragraph  (d) 
(1)  of  this  section,  a  broker-dealer,  re¬ 
porting  dealer,  or  bank  which  is  a  fidu¬ 
ciary  with  respect  to  an  employee  benefit 
plan  solely  by  reason  of  the  execution 
of  a  transaction  or  transactions  for  the 
purchase  or  sale  of  securities  on  behalf 
of  such  plan,  shall  not  be  deemed  to  be  a 
fiduciary  regarding  any  assets  of  the 
plan  with  respect  to  which  neither  such 
broker-dealer,  reporting  dealer  or  bank, 
nor  any  affiliate  thereof,  has  any  dis¬ 
cretionary  authority,  discretionary  con¬ 
trol  or  discretionary  responsibility,  exer¬ 
cises  any  authority  or  control,  renders 
Investment  advice  (as  defined  in  para¬ 
graph  (c)  (1)  of  this  section)  for  a  fee  or 


other  compensation,  or  has  any  author¬ 
ity  or  responsibility  to  render  such  in¬ 
vestment  advice.  Provided,  That  nothing 
in  this  subparagraph  shall  be  deemed  to: 

(i)  Exempt  such  broker-dealer,  re¬ 
porting  dealer,  or  bank  from  the  provi¬ 
sions  of  section  405(a)  of  the  Act  con¬ 
cerning  liability  for  fiduciary  brea<die6 
by  other  fiduciaries  with  respect  to  any 
assets  of  the  plan;  or 

(ii)  Exclude  such  broker-dealer,  re¬ 
porting  dealer,  or  bank  from  the  defini¬ 
tion  of  the  term  “party  in  interest”  (as 
set  forth  in  section  3(14)  (B)  of  the  Act) 
with  respect  to  any  assets  of  the  plan. 

(e)  Affiliate  and  control.  (1)  For  pur¬ 
poses  of  paragraphs  (c)  and  (d)  of  this 
section,  an  “affiliate”  of  a  person  shall 
include: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries,  con¬ 
trolling,  controUed  by,  or  under  common 
contr(d  with  such  person; 

(ii)  Any  officer,  director,  partner,  em¬ 
ployee  or  relative  (as  defined  in  section 
3(15)  of  the  Act)  of  such  person;  and 

(ill)  Any  corporation  or  partnership 
of  which  such  person  is  an  officer,  di¬ 
rector  or  partner. 

(2)  For  purposes  of  this  paragraph, 
the  term  “control”  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person  other 
than  an  individual. 

Sigmed  at  Washington,  D.C.,  this  5th 
day  of  August  1975. 

James  D.  Hutchinson, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs. 

[PR  DOC.7&-20867  PUed  S-e-75;2:22  pm] 


.  [  29  CFR  Part  2510] 

PROPOSED  EXEMPTIONS  FROM  PROHIBI¬ 
TIONS  RESPECTING  CERTAIN  CLASSES 
OF  TRANSACTIONS  INVOLVING  EM¬ 
PLOYEE  BENEFIT  PLANS  AND  CERTAIN 
BROKER-DEALERS,  REPORTING  DEAL¬ 
ERS  AND  BANKS 

PROPOSED  REGULATION  WITH  RE¬ 
GARD  TO  THE  DERNITION  OF  THE 
TERM  “FIDUCIARY” 

Hearing  on  Exemption  and  Rulemaking 
Proceedings 

Notice  that  the  Department  of  Labor 
has  under  consideration  the  granting  of 
proposed  exemptions  under  section  408 
(a)  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  from  the 
prohibited  transactions  restrictions  of 
section  406  of  the  Act  with  respect  to 
certain  classes  of  transactions  involving 
employee  benefit  plans  and  certain 
broker-dealers,  reporting  dealers  and 


banks,  appears  elsewhere  in  Part  V  of 
this  issue  of  the  Federal  Register. 

Notice  that  the  Department  of  Labor 
has  under  consideratimi  a  proposal  to 
adopt  a  regulation,  29  (7FR  2510.3-21, 
designed  to  clarify  the  definition  of  the 
term  “fiduciary”  as  set  forth  in  section 
3(21)  (A)  of  the  Act,  appears  elsewhere 
in  Part  V  of  this  issue  of  the  Federal 
Register. 

A  public  hearing  with  respect  to  the 
exemption  and  rulemaking  proceedings 
will  be  held  on  August  26  and  August  27, 
1975,  beginning  at  10  a.m.  In  the  George 
S.  Boutwell  Auditorium,  Seventh  Floor, 
7400  Corridor,  Internal  Revenue  Build¬ 
ing,  1111  Ocmstitution  Avenue,  NW., 
Washington,  D.C.  20224. 

Any  Interested  person  who  desires  to 
present  oral  comments  at  the  hearing 
and  who  wishes  to  be  assured  of  being 
heard  shall  sulxnlt  a  statement  to  that 
effect,  and  the  time  he  wishes  to  devote, 
by  3:30  p.m.  on  August  25,  1975.  The 
statement  should  be  submitted  to  the 
Office  of  Employee  Benefits  Security. 
Labor-Management  Services  Adminis¬ 
tration,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210.  An  agenda  wUl 
then  be  pr^ared  containing  the  order 
of  presentation  of  oral  comments  and 
the  time  allotted  to  such  presentation. 
Ordinarily,  a  period  of  10  minutes  will  be 
the  time  allotted  to  each  person  for  mak¬ 
ing  his  oral  comments. 

At  the  conclusion  of  the  presentations 
of  comments  by  persons  listed  in  the 
agenda,  to  the  extent  time  permits,  other 
comments  will  be  received.  The  public 
hearing  will  be  transcribed. 

A  person  wishing  to  make  oral  com¬ 
ments  at  the  hearing  may  do  so  without 
filing  written  comments.  Persons  making 
oral  comments  should  be  prepared  to 
answer  questions  regarding  Information 
brought  forth  in  their  comments  (in¬ 
cluding  written  comments,  if  any) . 

Persons  who  plan  to  attend  the  hear¬ 
ing  should  notify  the  Department  of 
Labor  at  the  above  address  or  by  tele¬ 
phone  (Washington,  D.C.)  202-523-8951 
by  August  25,  1975. 

The  hearing  will  be  held  simultane¬ 
ously  and  in  conjimctlon  with  that  of  the 
Internal  Revenue  Service  at  the  same 
time,  place,  date,  and  manner.  The  notice 
of  hearing  of  the  Internal  Revenue  Serv¬ 
ice  appears  elsewhere  in  Part  V  of  this 
issue  of  the  F^eral  Register. 

Signed  at  Washington,  D.C.,  this  5th 
day  of  August  1975. 

James  D.  Hutchinson, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs. 

(PR  Doc.75-20866  Plied  8-«-75;2;22  pm] 
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NOTICES 


DEPARTMENT  OF  LABOR 

Labor-Management  Seivices 
Administration 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
EMPLOYEE  BENEFIT  PLANS 

Proposed  Exemptions  from  Prohibitions 
Respecting  Certain  Classes  of  Transac¬ 
tions  Involving  Employee  Benefit  Plans 
and  Certain  Broker-Dealers,  Reporting 
Dealers  and  Banks 

Notice  Is  hereby  given  of  a  pn^x>sal  to 
ex^npt  certain  classes  of  transactions  in- 
volvl^  employee  benefit  plans  and  cer¬ 
tain  broker-dealers,  reporting  dealers  and 
banks  from  the  restrictions  of  section 
406  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
taxes  Imposed  by  section  4975  (a)  and 

(b)  of  the  Internal  Revenue  Code  of  1954 
(the  Code),  by  reason  of  section  4975 

(c)  (1)  of  the  Code,  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)  (2) 
of  the  Code,  and  In  accordance  with  the 
procedures  set  forth  in  ERISA  Proce¬ 
dure  75-1  (40  PR  18471,  April  28,  1975) 
and  Rev.  Proc.  7&-26,  1975-20  IJ13.  14. 

On  February  4,  1975,  notice  was  pub¬ 
lished  in  the  Fedksal  Register  (40  PR 
5201)  of  the  granting  of  an  Interim  ex¬ 
emption  from  the  prohibited  transaction 
provisions  of  section  406  of  the  Act  and 
from  the  taxes  Imposed  by  section  4975 
of  the  Code  with  respect  to  certain 
securities  transactions  between  ^ployee 
benefit  plans  and  certain  broker-dealers, 
reportiiig  dealers  euid  banks  for  the 
period  from  January  1,  1975,  to  April  30, 
1975. 

By  notices  published  in  the  Federal 
Register  on  April  23, 1975  (40  PR  17861) , 
and  June  9,  1975  (40  PR  24578) ,  the  in¬ 
terim  exemption  was  extended  until 
September  30, 1975. 

As  indicate  in  those  notices,  the  in¬ 
terim  exemption  was  granted  in  order 

(1)  to  prevent  the  harm  to  employee 
benefit  plans  and  to  the  interests  in  plans 
of  participants  and  beneficiaries  which, 
hi  all  Ukelihood,  would  have  resulted 
frcHn  the  Immediate  and  full  application 
of  all  of  the  prohibited  transaction  pro¬ 
visions  set  forth  in  Title  I  and  Title  n 
of  the  Act,  and  (2)  to  afford  all  inter¬ 
ested  persons  an  opportunity  to  submit 
proposals  for  permanent  exemptions  re¬ 
lating  to  transactions  between  plans  and 
certain  broker-dealers,  reporting  dealers 
and  banks,  and  to  provide  an  opportunity 
for  the  E>epartment  of  Labor  (the  De¬ 
partment)  and  the  Internal  Revenue 
Service  (the  Service)  to  consider  such 
proposals.  The  granting  of  the  Interim 
exemption  was  based  upon  a  record 
which  includes  written  comments  sub¬ 
mitted  in  re^x>nse  to  notices  of  the  pro¬ 
posal  of  the  granting  of  the  interim  ex¬ 
emption  and  of  the  extension  of  the 
interim  exemption  pubhshed  in  the  Fed¬ 
eral  Register  on  January  13,  1975  (40 
PR  2483  and  2455) .  and  April  23, 1975  (40 
PR  17861),  respectively,  and  the  testi¬ 
mony  at  the  public  hearing  held  on  Jan¬ 
uary  21, 1975. 


Proposals  for  the  granting  of  perma- 
inent  exemptions  frmn  the  prohibited 
transaction  provisi<«s  of  section  406 
the  Act  and  from  the  taxes  Imposed  by 
section  4975  of  the  Code  have  been  sub¬ 
mitted  by  the  Securities  Industry  Associ¬ 
ation  and  others  and  have  been  made 
available  for  public  inspection  by  the 
Internal  Revenue  Service.  Pr(^x)sal6  for 
the  adoption  of  regulations  concerning 
the  relationship  of  plans  and  broker- 
dealers,  reporting  dealers  and  banks 
have  also  been  sulxnltted  and  made 
available  for  public  inspection. 

The  written  proposals  which  have  been 
submitted  state  that  the  services  pro¬ 
vided  by  bix^er-dealers,  reporting  deal->^ 
ers  and  banks  for  which  exemptions 
have  been  requested  have  been  of  great 
benefit  to  plans  and  their  participants 
and  beneficiaries,  and  that  it  is  in  their 
best  interests  to  have  such  services  avail¬ 
able  in  the  futiue.  The  proposals  repre¬ 
sent  that  the  exemptions  and  regulations 
suggested  are  in  the  interests  of  plans 
and  their  participants  and  beneficiaries 
with  respect  to  the  dealings  ot  such 
plans  with  broker-dealers,  reporting 
dealers  and  banks  in  the  management 
of  securities  portfolios  of  plans. 

Based  upon  these  written  submissions 
and  upon  the  extensive  regulation  of  the 
securities  industry  by  the  Securities  and 
Exchange  Commission,  the  national  se- 
ciulties  exchanges  and  other  industry 
self -regulatory  bodies,  the  Department 
and  the  Serrice  propose  to  grant  the 
class  exemptions  described  below  for  cer¬ 
tain  services  furnished  to  employee  ben¬ 
efit  plans  and  for  certain  securities 
transactions  engaged  in  by  plans.  Each 
proposed  class  exemption,  if  granted  as 
proposed  or  as  modified,  will  be  appli¬ 
cable  to  a  particular  transaction  only  if 
the  transaction  satisfies  the  conditions 
specified  for  the  class  in  which  it  falls. 

The  Department  and  the  Service  have 
also  published  notice  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register  that  they  have  imder  consid- 
eration  proposed  regulations,  29  CPR 
2510.3-21  and  26  C7FR  54.4975-9  respec¬ 
tively,  designed  to  clarify  the  applicabil¬ 
ity  of  the  definition  of  the  term  “fidu¬ 
ciary”  set  forth  in  section  3(21)  (A)  of 
the  Act  and  section  4975(e)  (3)  of  the 
Code  to  persons  who  render  investment 
advice  to  employee  benefit  plans  and  to 
persons  who  execute  securities  transac¬ 
tions  on  behalf  of  plans.  The  exemp¬ 
tions  proposed  herein  are  premised  on 
the  adoption  of  these  regulations  sub¬ 
stantial^  as  proposed.  The  proposed  ex¬ 
emptions  should,  therefore,  be  considered 
in  conjimction  with  these  proposed  regu¬ 
lations. 

General  information.  The  attention  of 
interested  persons  is  directed  to  the  fol¬ 
lowing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  imder 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualifi^  person  with  respect  to  a  plan 
to  which  the  exnnption  is  applicable 
from  certain  other  provisions  of  the  Act 


and  the  Code,  Including  any  prohibited 
transaction  provisions  to  which  the  ex- 
onption  does  not  apply  and  the  general 
fiduciary  responsibility  provisions  of  sec¬ 
tion  404  of  the  Act  which,  among  other 
things,  require  a  fiduciary  to  discharge 
his  duties  respecting  the  plan  solely  in 
the  interest  of  the  plan’s  participants 
and  beneficiaries  and  in  a  prudent  fash¬ 
ion  in  accordance  with  sub^tlon  (a)(1) 
(B)  of  section  404  of  the  Act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  a  plan  must  operate  for 
the  exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries. 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)  (2)  of  the  Code,  the 
Department  and  the  Service  must  find 
that  the  exemption  Is  administratively 
feasible,  in  the  Interests  of  the  plan  or 
plans  and  of  their  participants  and  bene- 
ficisu’ies  and  protrotive  of  the  rights  of 
participants  and  beneficiaries  of  such 
plans. 

(3)  The  exemptions  proposed  herein 
or  which  may  be  subsequently  proposed 
as  part  of  this  proceeding  are  supple¬ 
mental  to,  and  not  in  derogation  of,  any 
other  provisions  of  the  Act  and  the  Code, 
including  statutory  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  the  subject  of  an 
exemption  is  not  dispositive  of  whether 
the  transaction  would  have  been  a  pro¬ 
hibited  transaction  in  the  absence  of 
such  exemption  or,  though  it  would  have 
been  a  prohibited  transaction,  is  exempt 
by  operation  of  a  statutory  exemption  or 
a  transitional  rule. 

(4)  All  interested  persons  are  Invited 
to  submit  written  cmnments  on  any  ex¬ 
emption  proposed  herein.  Six  copies  of 
such  comments  should  be  submitted  to 
the  Office  of  Employee  Benefits  Security, 
Labor-Management  Services  Adminis¬ 
tration,  UB.  Department  of  Labor, 
Washington,  D.C.  20216.  In  order  to  re¬ 
ceive  consideration,  such  comments 
should  be  received  by  the  Department  of 
Labor  on  or  before  August  29,  1975.  All 
such  comments  will  be  open  to  public 
Inspection  at  the  Public  Document 
Room,  Office  of  Employee  Benefits 
Security,  U.S.  Department  of  Labor, 
Room  N-4677.  200  Constitution  Avenue, 
NW.,  Washington,  D.C.  20210. 

(5)  A  public  hearing  will  be  held  with 
respect  to  the  class  exemptions  proposed 
herein  and  the  proposed  regulations  re¬ 
ferred  to  above.  Notice  of  the  time,  place, 
date  and  manner  of  the  public  hearing 
is  published  elsewhere  in  the  Part  V  of 
this  issue  of  the  Federal  Register. 

I.  Agency  transactions  and  services. 
Section  414(c)(4)  and  section  2003(c) 
(2)  (D)  of  the  Act  presently  provide  an 
exemption  until  June  30,  1977,  from  the 
prohibited  transaction  provisions  of  the 
Act  and  the  Code,  respectively,  for  the 
provision  of  services  between  a  plan  and 
a  party  in  interest  or  disqualified  person 
if  such  services  are  either  provided 
imder  a  binding  contract  in  effect  on 
July  1,  1974  (or  pursuant  to  renewals  of 
such  contract) ,  or  if  the  party  in  interest 
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or  disqualified  person  ordinarily  and 
customarily  furnished  such  services  on 
June  30,  1974,  If  such  provision  of  serv¬ 
ices  remains  at  least  as  favorable  to  the 
plan  as  an  arm’s-lmgth  transaction  with 
an  unrelated  party  would  be  and  if  the 
provision  of  services  was  not,  at  the  time 
of  such  provision,  a  prohibited  transac¬ 
tion  within  the  meaning  of  section  503 

(b)  of  the  Code  or  the  corresponding 
provisions  of  prior  law.  In  ERISA  IB  75-1 
and  IRS  TIR-1329,  Issued  on  Decem¬ 
ber  31,  1974,  the  Department  and  the 
Service  Indicated  that  the  exemption 
provided  by  section  414(c)  (4)  and  sec¬ 
tion  2003(c)  (2)  (D)  of  the  Act  applies 
to  the  execution  of  brcricerage  transac¬ 
tions  on  behalf  of  a  plan  If  the  conditions 
of  those  sections  are  met. 

The  Securities  Industry  Association 
has  represented  that  broker-dealers  reg¬ 
ularly  provide  research,  Information  and 
advice  concerning  securities  and  execute 
transactions  for  the  pmchase  or  sale 
of  securities  In  the  ordinary  course  of 
their  business  as  broker-dealers.  It  Is 
concerned  that  the  provision  of  such 
services  might  constitute  prohibited 
transactions.  Although  exemptions  are 
provided  in  sections  414(c)  (4)  and  2003 

(c)  (2)  (D)  of  the  Act,  these  exemptions 
terminate  on  June  30,  1977,  and,  more¬ 
over,  are  not  available  at  the  present 
time  for  persons  who  first  provided  such 
services  after  June  30,  1974.  It  is  repre¬ 
sented,  therefore,  that  the  granting  of 
exemptions  is  necessary  with  respect  to 
such  services  to  permit  the  unimpeded 
flow  of  information,  research  and  bro¬ 
kerage  services,  either  alone  or  In  com¬ 
bination,  to  employee  benefit  plans. 

Accordingly,  the  Department  and  the 
Service  propose  to  grant  an  exemption 
to  permit  persons  who  are  parties  in  in¬ 
terest  or  disqualified  persons  with  respect 
to  employee  benefit  plans  to  effect  securi¬ 
ties  transactions  on  behalf  of  such  plans, 
to  perform  certain  functions  incidental 
to  effecting  such  transactions,  and  to 
provide  certain  limited  advisory  and  re¬ 
search  services  to  plans. 

The  proposed  exemption  would  be  of 
limited  duration,  however,  if  the  person 
effecting  such  securities  transactions  on 
behalf  of  an  employee  benefit  plan  is  a 
fiduciary  with  respect  to  such  plan  by 
reason  of  providing  Investment  advice  to 
such  plan  (as  that  term  is  defined  in  the 
regulations  Interpreting  section  3(21)  (A) 
of  the  Act  and  section  4975(e)  (3)  of  the 
Code  proposed  in  conjunction  with  these 
proposed  exemptions) .  While  such  trans¬ 
actions  present  opportunities  for  abuse 
in  the  management  of  plan  assets,  and 
section  11(a)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78k(a)),  as 
amended  by  the  Securities  Acts  Amend¬ 
ments  of  1975  (Pub.  L.  94-29,  88  Stat. 
110) ,  prohibits  any  member  of  a  national 
securities  exchange  from  effecting  any 
transaction  on  such  exchange  for  an  ac¬ 
count  with  respect  to  which  It  or  an  asso¬ 
ciated  person  therecff  exercises  Invest¬ 
ment  discretion,  section  11  (a)  of  that  Act 
also  provides  an  exception  from  the  pro¬ 
hibition  set  forth  therein  until  May  1, 
1978,  for  members  of  a  national  securities 


exchange  who  were  members  on  May  1, 
1975. 

ITie  Conference  Report  relating  to  the 
Securities  Acts  Amendments  of  1975 
(HA.  Rept.  No.  94-229,  94th  Cong.  1st 
Sess.  (1975) )  also  Indicates,  at  page  107, 
that  It  was  the  view  of  the  conferees  that 
the  Department  and  the  Service  shoiild 
grant  an  exemption  from  the  prohibited 
transaction  provisions  of  the  Act  and  the 
Code  to  permit  broker-dealers  to  con¬ 
tinue  to  provide  brokerage  services  to 
plans  with  respect  to  which  they  exercise 
investment  discretion  until  May  1,  1978, 
in  order  to  conform  the  pertinent  provi¬ 
sions  of  the  Act  and  the  Code  to  section 
11(a)  of  the  Securities  Exchange  Act  of 
1934  and  thereby  permit  broker-dealers 
to  phase  out  in  an  orderly  fashion  the 
businesses  of  both  serving  as  Investment 
advisers  to  plans  and  providing  broker¬ 
age  services  to  such  plans. 

Therefore,  with  respect  to  a  person 
who  is  a  plan  fiduciary  by  reason  of  pro¬ 
viding  investment  advice  to  such  plan, 
the  proposed  exemption  for  effecting  se¬ 
curities  transactions  (m  behalf  of  em¬ 
ployee  benefit  plans,  and  for  functions 
performed  incidental  to  the  effecting  of 
such  transactions,  whether  or  not  such 
transaction  is  effected  on  a  national  se¬ 
curities  exchange,  is  available  only  if 
such  person  was  ordinarily  and  custom¬ 
arily  effecting  securities  transactions 
on  May  1, 1975,  and  such  exemption  will 
terminate  on  May  1. 1978. 

Proposed  exemption.  Accordingly,  It  is 
proposed  that  the  following  exemption  be 
granted  under  the  authority  of  sec¬ 
tion  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1875-20  I.R.B.  14: 

The  restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes  im¬ 
posed  by  section  4975  (a)  and  (b)  of  the 
Internal  Revenue  Code  of  1954  (the 
Code) ,  by  reason  of  section  4975(c)  (1)  of 
the  Code,  shall  not  apply — 

(a)  UntU  May  1,  1978,  to  the  effecting 
of  any  securities  transaction  on  behalf 
of  an  employee  benefit  plan  by  a  person 
who  is  a  fiduciary  with  respect  to  the 
plan  by  reason  of  section  3(21)  (A)  (il)  of 
the  Act  and  section  4975(e)  (3)  (B)  of  the 
Code,  or  any  affiliate  of  such  fiduciary, 
acting  in  such  transaction  as  agent  for 
the  plan,  and  to  the  performance  by  such 
person  of  clearance,  settlement,  or  cus¬ 
todial  functions  incidental  to  effecting 
such  transaction,  if  such  person  ordinar¬ 
ily  and  customarily  effected  such  securi¬ 
ties  transactions  and  performed  such 
functions  on  May  1, 1975; 

(b)  To  the  effecting  of  any  securities 
transaction  on  behalf  of  an  employee 
benefit  plan  by  a  person  who  is  a  party 
In  Interest  or  a  di^uallfied  person  with 
respect  to  such  plan  (other  than  a  per¬ 
son  who  is  a  fiduciary  with  respect  to  the 
plan  by  reason  of  section  3(21)  (A)  (il) 
of  the  Act  and  section  4975(e)  (3)  (B)  of 
the  Code,  or  an  affiliate  of  such  fiduci¬ 
ary)  acting  in  such  transaction  as  agent 


for  the  plan,  and  to  the  performance  by 
such  person  of  clearance,  settiemmt,  or 
custoffial  functions  incidental  to  effect¬ 
ing  such  transaction;  or 

(c)  To  the  furnishing  to  an  employee 
benefit  plan  by  a  person  who  is  a  party 
in  interest  or  disqualified  person  with  re¬ 
spect  to  such  plan  of  any  advice,  either 
directly  or  through  publications  or  writ¬ 
ings,  as  to  the  value  of  securities,  the  ad¬ 
visability  of  investing  in,  purchasing,  or 
selling  securities,  or  the  availability  of 
securities  or  of  purchasers  or  seUers  of 
seciu-ities,  or  of  any  analyses  cw  reports 
concerning  securities,  economic  factors 
or  trends,  or  the  performance  of  ac- 
coxuits,  under  circumstances  which  do 
not  make  such  party  in  interest  or  dis¬ 
qualified  person  a  fiduciary  with  respect 
to  such  plan; 

Proylcied  that  in  each  instance,  sudi 
transactions  are  effected  on  behalf  of  the 
plan,  or  such  advice,  analyses  or  reports 
are  furnished  to  the  plan,  mi  terms  at 
least  as  favorable  to  the  plan  as  an 
arm’s-length  transaction  with  an  unre¬ 
lated  party  would  be  and  were  not,  at  the 
time  such  transactions  were  effected  or 
at  the  time  such  advice,  analyses  or  re¬ 
ports  were  furnished,  prohiUted  trans¬ 
actions  within  the  meaning  of  section 
503(b)  of  the  Code.  For  purposes  of  this 
exemption,  the  term  “affiliate”  shall  be 
defined  in  the  same  manner  as  that  term 
is  defined  in  29  CFR  2510.3-21  (e)  and  26 
CPR  54.4975-9(6). 

n.  Principal  transactions.  The  Interim 
exemption  currently  in  effect  imtll  Oc¬ 
tober  1, 1975,  for  certain  securities  trans¬ 
actions  provides  an  exemption  from  the 
prohibits  transaction  provisions  for  the 
purchase  or  sale  of  securities  between  a 
plan  and  a  brdcer-dealer.  reporting 
dealer  or  bank  if  certain  conditions  de¬ 
signed  to  safeguard  the  toterests  of  plans 
and  their  participants  and  beneficiaries 
are  met.  As  indicated  in  the  notice  of  ini¬ 
tial  granting  of  the  interim  exemption 
(40  PR  5201,  February  4,  1975) ,  the  rec¬ 
ord  developed  with  respect  to  the  grant¬ 
ing  of  that  exemption  from  the  testi¬ 
mony  received  at  the  public  hearing  held 
on  January  21,  1975,  and  from  the  writ¬ 
ten  comments  sutoiltted  in  response  to 
the  notice  of  proposed  granting  of  the 
interim  exemption  (40  FR  2455  and  2483, 
Jan\iary  13,  1975),  established  that  an 
exemption  for  such  transactions  is  ad¬ 
ministratively  feasible,  in  the  Interest  of 
plans  and  of  their  participants  and 
beneficiaries,  and  protective  of  the  rights 
of  plan  participants  and  beneficiaries. 

The  Department  and  the  Service  pro¬ 
pose.  therefore,  to  grant  an  exemption 
for  this  class  of  principal  transactions, 
modified  to  take  into  account  the  long¬ 
term  nature  of  the  proposed  class  ex¬ 
emption  and  the  regulations  imder  sec¬ 
tion  3(21)  (A)  of  the  Act  and  section 
4975(e)  (3)  of  the  Code  (relating  to  the 
definition  of  the  term  “fiduciary”)  pro¬ 
posed  in  conjunction  with  the  proposed 
exemptions  set  forth  herein. 

Proposed  exemption.  Accordingly,  it  is 
propped  that  the  following  exemption 
be  granted  under  the  authority  of  se^ion 
408(a)  of  the  Act  and  section  4975(c)  (2) 
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of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  EJRISA  Procedure 
75-1  (40  FR  18471,  April  28,  1975)  and 
Rev.  Proc.  75-26, 1975-20 1.R.B.  14: 

The  restrictions  of  section  406(a)  of 
the  Employee  Retirement  Income  Secur¬ 
ity  Act  of  1974  (the  Act)  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Internal  Revenue  Code  of  1954  (the 
Code),  by  reason  of  section  4975(c)(1) 

(A)  through  (D)  of  the  Code,  shall  not 
apply  to  any  purchase  or  sale  of  "a  security 
between  an  employee  benefit  plan  and  a 
broker-dealer  registered  under  the  Se¬ 
curities  Exchange  Act  of  1934,  a  report¬ 
ing  dealer  who  makes  primary  markets  in 
securities  of  the  United  States  (3ovem- 
ment  or  of  any  agency  of  the  United 
States  Government  (“Government  secur¬ 
ities”)  and  reports  daily  to  the  FWeral 
Reserve  Bank  of  New  York  its  positions 
with  respect  to  Government  securities 
and  borrowings  thereon,  or  a  bank  super¬ 
vised  by  the  United  States  or  a  State,  if 
the  following  conditions  are  met: 

(a)  In  the  case  of  such  broker-dealer, 
it  customarily  purchases  and  sells  secu¬ 
rities  for  its  own  account  in  the  ordinary 
course  of  its  business  as  a  broker-dealer. 

(b)  In  the  case  of  such  reporting  dealer 
or  bank,  it  customarily  purchases  and 
sells  Government  securities  for  its  own 
account  in  the  ordinary  course  of  its  busi¬ 
ness  and  such  purchase  or  sale  between 
the  plan  and  such  reporting  dealer  or 
bank  is  a  purchase  or  sale  of  Government 
securities. 

(c)  Such  transaction  is  at  least  as  fa¬ 
vorable  to  the  plan  as  an  arm’s-length 
transaction  with  an  xmrelated  party 
would  be,  and  it  was  not,  at  the  time  of 
such  transaction,  a  prohibited  transac¬ 
tion  within  the  meaning  of  section  503 
(b)  of  the  Code. 

(d)  Neither  the  broker-dealer,  report¬ 
ing  dealer  or  bank,  nor  any  afiOllate 
thereof,  is  a  fiduciary  (as  defined  in  sec¬ 
tion  3(21)  (A)  of  the  Act  and  section 
4975(e)  (3)  of  the  Code)  with  respect  to 
the  plan,  and  such  broker-dealer,  report¬ 
ing  dealer  or  bank  is  a  party  in  Interest 
or  disqualified  person  with  respect  to  the 
plan  solely  by  reason  of  section  3(14) 

(B)  of  the  Act  or  section  4975(e)  (2)  (B) 
of  the  Code  or  a  relationship  to  a  person 
described  in  such  sections.  For  purposes 
of  this  paragraph,  a  broker-dealer,  re¬ 
porting  dealer,  or  bank  shall  not  be 
deemed  to  be  a  fiduciary  with  respect  to 
a  plan  solely  by  reason  of  providing  se¬ 
curities  custodial  services  for  a  plan. 

(e)  The  plan  maintains  or  causes  to 
be  maintained  for  a  period  of  six  years 
frmn  the  date  of  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  (f)  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  such  broker-dealer,  re¬ 
porting  dealer,  or  bank  shall  not  be  sub¬ 
ject  to  the  civil  penalty  which  may  be  as¬ 
sessed  imder  section  502(1)  of  the  Act,  or 
to  the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code,  if  such  records  are 
not  maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 

(f)  below. 


(f)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)  (2)  and  (b) 
of  section  504  of  the  Act^  the  records  re¬ 
ferred  to  in  paragraph  (e)  are  imcon- 
dltlonally  available  for  examination  dur¬ 
ing  normal  business  hours  by  duly  au¬ 
thorized  representatives  of  (1)  the  Secre¬ 
tary  of  Labor,  (2)  the  Commissioner  of 
Internal  Revenue,  (3)  plan  participants 
and  beneficiaries,  (4)  any  employer  of 
plan  participants  and  b^ieficiaries,  and 
(5)  any  employee  organization  any  of 
whose  members  are  covered  by  such 
plan. 

For  purposes  of  this  exemption,  the  term 
“affiliate”  shall  be  defined  in  the  same 
manner  as  that  term  is  defined  in  29  CTH 
2510.3-21  (e)  and  26  CFR  54.4975-9(e). 

m.  Underwritings.  It  has  been  rep¬ 
resented  to  the  Department  and  the 
Service  that  it  is  often  in  the  interests  of 
plans  to  purchase  underwritten  securi¬ 
ties  in  a  public  offering  because,  more 
often  than  not,  the  public  offering  price 
for  such  securities  will  be  more  favorable 
to  the  plan  than  the  net  cost  to  the  plan 
of  the  same  securities  in  the  secondary 
market  immediately  following  the  initial 
public  offering.  However,  when  a  fiduci¬ 
ary  of  a  plan,  as  defined  in  section  3(21) 
(A)  of  the  Act  and  section  4975(e)  (3)  of 
the  Code  and  the  regulations  proposed 
thereunder  in  conjimction  with  these 
proposed  exemptions,  or  an  affiliate  of 
such  a  fiduciary,  is  a  member  of  the 
underwriting  or  selling  ssmdlcate  for  the 
public  offering  of  a  security,  the  purchase 
of  such  security  by  the  plan  during  the 
existence  of  the  S3mdlcate  from  such 
fiduciary,  or  an  affiliate  of  such  fiduciary, 
would  constitute  a  prohibited  transac¬ 
tion  under  section  406  of  the  Act  and  sec¬ 
tion  4975(c)  (1)  of  the  Code.  Further, 
since  it  is  generally  in  the  Interests  of 
the  members  of  an  underwriting  syndi¬ 
cate  that  all  shares  being  offered  by  the 
syndicate  are  sold,  the  purchase  of  any 
such  shares  by  the  plan  when  a  fiduciary 
with  respect  to  the  plan,  or  an  affiliate 
of  such  a  fiduciary,  is  a  member  of  the 
syndicate  might  also  be  a  prohibited  use 
of  plan  assets  for  the  benefit  of  such 
fiduciary  under  section  406  of  the  Act 
and  section  4975(c)  (1)  of  the  Code,  even 
if  the  seller  is  not  a  fiduciary  with  re¬ 
spect  to  the  plan,  or  an  affiliate  of  such 
fiduciary.  However,  the  purchase  of 
securities  during  the  existence  of  an 
imderwriting  or  selling  syndicate  with 
respect  to  such  securities,  of  which  a 
fiduciary  is  a  member,  from  a  person  who 
is  not  such  fiduciary  or  an  affiliate  of 
such  fiduciary  will  not  be  deemed  such  a 
prohibited  use  where  such  fiduciary  is  not 
involved  in  any  way  in  the  transaction, 
e.g.,  neither  recommended  the  purchase 
to  the  plan  nor  participated  in  any  other 
manner  in  the  plan’s  decision  to  make 
the  purchase,  and  if  benefiting  the 
fiduciary  was  not  a  purpose  for  the  pur¬ 
chase. 

It  should  be  noted,  moreover,  that 
under  the  regtilations  proposed  in  con¬ 
junction  with  these  proposed  exemptions 
relating  to  the  definition  of  the  term 
“fiduciary”,  a  person  who  is  a  plan  fidu¬ 


ciary  would  be  deemed  to  be  a  fiduciary 
only  with  respect  to  those  plan  assets 
with  respect  to  which  he  exercises  those 
functions  which  make  him  a  fiduciary. 

Further,  it  should  be  noted  that  the 
purchase  by  a  plan  of  securities  during 
the  existence  of  an  underwriting  syndi¬ 
cate  of  which  a  plan  fiduciary,  or  an 
affiliate  thereof,  is  a  member,  from  a 
broker-dealer,  reporting  dealer  or  bank 
who  is  neither  a  plan  fiduciary  nor  an 
affiliate  of  such  a  fiduciary,  but  who  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  plan  would  not  sub¬ 
ject  such  broker-dealer,  reporting-dealer 
or  bank  to  civil  penalties  under  section 
502(1)  of  the  Act  or  excise  tax  under  sec¬ 
tion  4975  (a)  and  (b)  of  the  Code  not¬ 
withstanding  that  the  conditions  of  the 
proposed  class  exemption  for  such  imder¬ 
writing  transactions  set  forth  below  are 
not  met.  However,  such  broker-dealer, 
reporting  dealer  or  bank  would  be  liable 
for  such  penalties  or  taxes  if  the  condi¬ 
tions  of  the  proposed  class  exemption 
for  principal  transactions  previously  set 
forth  are  not  met. 

The  Department  and  the  Service  pro¬ 
pose  to  grant  an  exemption  for  the  pur¬ 
chase  of  such  underwritten  securities  by 
plans,  to  the  extent  that  such  transac¬ 
tions  would  be  prohibited  under  section 
406  of  the  Act  and  section  4975(c)  (1)  of 
the  Code,  under  conditions  designed  to 
safeguard  the  Interests  of  plans  and  of 
their  participants  and  beneficiaries.  In 
this  regard,  the  condition  set  forth  in 
paragn'aph  (b)  of  the  proposed  exemp¬ 
tion  would  place  specific  percentage  lim¬ 
itations  on  the  gross  commission,  spread 
or  profit  that  may  be  received  by  the 
seller  in  such  a  transaction.  The  De¬ 
partment  and  the  Service  solicit  com¬ 
ments  addressed  particularly  to  the  ap¬ 
propriateness  of  the  percentage  limita¬ 
tions  proposed. 

Proposed  exemption.  Accordingly,  it  is 
proposed  that  the  following  exemption 
be  granted  under  the  authority  of  sec¬ 
tion  408(a)  of  the  Act  and  section  4975 
(c)  (2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  75-1  (40  FR  18471,  April  28, 
1975)  and  Rev.  Proc.  75-26,  1975-20 
I.R.B.  14: 

The  restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes  im¬ 
posed  by  section  4975  (a)  and  (b)  of  the 
Internal  Revenue  Code  of  1954  (the 
Code),  by  reason  of  section  4975(c)(1) 
of  the  Code,  shall  not  apply  to  the  pur¬ 
chase  or  other  acquisition  of  any  secu¬ 
rities  by  an  employee  benefit  plan  during 
the  existence  of  an  underwriting  or 
selling  syndicate  with  respect  to  such 
securities,  by  reason  of  the  fact  that  a 
member  of  such  syndicate,  or  an  affili¬ 
ate  of  such  member,  is  a  fiduciary  (as  de¬ 
fined  in  section  3(21)  (A)  of  the  Act  and 
section  4975(e)(3)  of  the  Code)  with 
respect  to  the  plan,  whether  or  not  the 
purclmse  or  acquisition  is  from  such 
fiduciary,  provided  that  the  following 
conditions  are  met: 

(a)  Neither  such  fiduciary  nor  any 
affiliate  of  such  fiduciary  is  a  manager 
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of  such  underwriting  or  selling  syndi¬ 
cate;  except  that  this  paragraph  ahall 
not  apply  until  January  1.  1977,  to  the 
purchase  or  other  acquisition  of  such  se¬ 
curities  by  the  plan  from  any  broker- 
dealer,  reporting  dealer  or  bank  other 
than  such  fiduciary  or  any  afSllate  of 
such  fiduciary.  For  purposes  of  this 
exemption,  the  term  “manager”  means 
any  member  of  an  underwriting  or  sell¬ 
ing  syndicate  who,  either  alone  or  to¬ 
gether  with  other  members  of  the  syndi¬ 
cate,  is  authorized  to  act  on  behalf  of 
the  members  of  the  syndicate  in  connec¬ 
tion  with  the  sale  and  distribution  of  the 
securities  being  offered  or  who  recelres 
compensation  from  the  members  of  the 
syndicate  for  its  services  as  a  manager 
of  the  syndicate. 

(b)  ITie  gross  commission,  spread  or 
profit  to  the  seller  as  a  result  of  such 
purchase  by  the  plan  does  not  exceed — 

(1)  7.0  percent  of  the  public  offering 
price  if  the  security  to  be  purchased  is  a 
common  stock; 

(2)  3.50  percent  of  the  public  offering 
price  if  the  security  to  be  purchased 
is  a  preferred  stock,  whether  or  not  con¬ 
vertible  into  common  stock; 

(3)  2.50  percent  of  the  public  offering 
price  if  the  security  to  be  purchased  is 
a  subordinated  debenture,  or  a  bond  or 
debenture  convertible  into  common  stock 
or  having  common  stock  purchase  war¬ 
rants  attached;  or 

(4)  1.50  percent  of  the  public  offer¬ 
ing  price  in  respect  of  any  other  security 
to  be  purchased. 

(c)  The  securities  to  be  purchased  or 
otherwise  acquired  are — 

(1)  Part  of  an  issue  reglsterd  under 
the  Securities  Act  of  1933  or,  if  exempt 
from  such  registration  requirement,  (1) 
issued  or  guaranteed  by  the  United 
States  or  by  any  person  controlled  or 
supervised  by  and  acting  as  an  instru- 
mentallly  of  the  United  States  pursuant 
to  authority  granted  by  the  Congress  of 
the  United  States.  (11)  Issued  by  a  bank, 
or  (ill)  issued  by  a  common  or  contract 
carrier,  if  such  issuance  is  subject  to  the 
provisions  of  section  20a  of  the  Inter¬ 
state  Commerce  Act,  as  amended,  or  are 
exempt  from  such  registration  require¬ 
ment  pursuant  to  a  Federal  statute  other 
than  the  Securities  Act  of  1933; 

(2)  Purchased  at  not  more  than  the 
public  offering  price  prior  to  the  end  of 
the  first  full  business  day  after  the  first 
date  on  which  the  issue  is  offered  to  the 
public,  if  not  offered  for  subscription 
upon  exercise  of  rights  or,  if  so  offered, 
purchased  on  or  before  the  fourth  day 
preceding  the  day  on  which  the  rights 
offering  terminates;  and 

(3)  Offered  pursuant  to  an  under¬ 
writing  agreement  imder  which  the 
members  of  the  syndicate  are  committed 
to  purchase  all  of  the  securities  being 
offered. 

(d)  The  Issuer  of  such  securities  has 
been  in  continuous  operation  for  not  less 
than  three  years,  including  the  opera¬ 
tions  of  any  predecessors,  unless — 

( 1 )  Such  securities  are  non-convertible 
debt  securities  rated  in  one  of  the  four 
highest  rating  categories  by  at  least  one 
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nationally  recognized  statistical  rating 
orgtmizatlon;  or 

(2)  Such  securities  are  Issued  or  guar¬ 
antee  by  a  person  described  in  para¬ 
graph  (c)  (1)  (1)  of  this  exemption. 

(e)  The  amount  of  such  securities  to  be 
purchase  or  otherwise  acquired  by  the 
plan  does  not  excee  three  percent  of  the 
total  amoimt  of  such  securities  being 
offere. 

(f )  The  consideration  to  be  paid  by  the 
plan  in  purchasing  or  otherwise  acquir¬ 
ing  such  securities  does  not  excee  three 
percent  of  the  fair  market  value  of  the 
total  assets  of  the  plan,  as  of  the  last  day 
of  the  most  fecent  fiscal  quarter  of  the 
plan  prior  to  such  transaction,  provided 
that  if  such  consideration  excees  $1  mil¬ 
lion.  it  does  not  exceed  one  percent  of 
such  fair  market  value  of  the  total  assets 
of  the  plan. 

(g)  The  plan  maintains  or  causes  to 
be  maintained  for  a  period  of  six  years 
from  the  date  of  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  hi  paragraph  (h)  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met. 

(h)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)  (2)  and  (b) 
of  section  504  of  the  Act.  the  records 
referred  to  in  paragraph  (g)  are  uncon¬ 
ditionally  available  for  examination  dm*- 
Ing  normal  business  hours  by  duly  au¬ 
thorized  representatives  of  (1)  the  Sec¬ 
retary  of  Labor,  (2)  the  Commissioner  of 
Internal  Revenue.  (3)  plan  participants 
and  beneficiaries,  and  any  employer  of 
plan  participants  and  beneficiaries,  and 

(4)  any  employee  organization  any  of 
whose  members  are  covered  by  such  plan. 

If  such  securities  are  purchased  by  the 
plan  from  a  party  in  Interest  (as  defined 
in  section  3(14)  of  the  Act)  or  disquali¬ 
fied  person  (as  defined  in  section  4975(e) 
(2)  of  the  Code)  with  respect  to  the  plan, 
other  than  a  fiduciary  with  respect  to 
the  plan,  such  party  in  Interest  or  dis¬ 
qualified  person  shall  not  be  subject  to 
the  civil  penalty  which  may  be  assessed 
under  section  502(1)  of  the  Act,  or  to  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code,  if  the  conditions  of  this 
exemption  are  not  met,  and  such  trans¬ 
action  will  be  a  prohibited  transaction 
imder  section  406(a)  of  the  Act  and  sec¬ 
tion  4975(c)(1)  (A)  through  (D)  of  the 
Code  unless  the  conditions  for  exemp¬ 
tion  for  principal  transactions  between 
employee  benefit  plans  and  broker-deal¬ 
ers,  reporting  dealers,  and  banks  are  met. 

For  purposes  of  this  exemption,  the 
term  “affiliate”  shall  be  defined  in  the 
same  manner  as  that  term  is  defined  in 
29  CFR  2510.3-21  (e)  and  26  CPR  54.4975- 
9(e). 

IV.  Market-making.  It  has  been  repre¬ 
sented  to  the  Department  and  the  Service 
that  certain  firms  which  provide  invest¬ 
ment  advice  to  plans  either  directly  or 
through  their  affiliates  regularly  main¬ 
tain  markets  in  securities,  and  that  as  a 
residt  of  this  market-making  activity, 
these  firms  in  some  instances  can  provide 
plans  with  the  best  available  purchases 
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or  sales  price  with  respect  to  particular 
securities. 

The  purchase  or  sale  of  securities  by  a 
plan  from  or  to  a  fiduciary  with  respect 
to  such  plan,  or  an  affiliate  of  such  fidu¬ 
ciary.  would  be  a  prohibited  transaction 
imder  section  406  of  the  Act  and  secticm 
4975(c)(1)  of  the  Code.  Generally,  the 
purchase  or  sale  by  a  plan  of  seciulties 
for  which  a  plan  fiduciary  or  affiliate  of 
such  fiduciary  is  a  market-maker,  from 
or  to  a  broker-dealer,  reporting  dealer  or 
bank  unrelated  to  such  fiduciary  will  not 
be  deemed  a  prohibited  transaction  under 
section  406  of  the  Act  and  section  4975 
(c)(1)  of  the  Code,  unless  such  trans¬ 
action  was  engaged  in  for  the  purpose  of 
benefiting  such  fiduciary  or  an  affiliate 
of  such  fiduciary. 

It  should  also  be  noted  that  under  the 
regulations  proposed  in  conjunction 
herewith  relating  to  the  definition  of  the 
term  “fiduciary”,  a  person  is  a  fiduciary 
only  with  respect  to  those  plan  assets 
with  respect  to  which  he  exercises  tho^ 
fimctions  which  make  him  a  fiduclaiy. 

In  view  of  the  representations  that 
have  been  made  that  in  many  Instances 
it  is  in  the  Interests  of  plans  and  of  their 
participants  and  beneficiaries  for  the 
plan  to  be  able  to  purchase  or  sell  securi¬ 
ties  to  or  from  a  plan  fiduciary,  or  an 
affiliate  of  sudi  fiduciary,  who  is  a  mar¬ 
ket-maker  with  respect  to  such  securi¬ 
ties,  the  Department  and  the  Service 
propose  to  grant  the  exemption  set  forth 
below. 

The  Department  and  the  Service  note 
that  certain  Inroker-dealers  who  are  fidu¬ 
ciaries  with  respect  to  i^ans  may  pur¬ 
chase  securities  from  or  sell  securities  to 
such  plans  as  so-called  “block  position¬ 
ers”  with  respect  to  such  securities.  Such 
transactions  would  constitute  prohibited 
transactions  under  section  406  of  the  Act 
and  section  4975(c)(1)  of  the  CTode. 
Although  one  applicant  has  suggested 
the  granting  of  an  exemption  for  such 
transactions,  the  Department  and  the 
Service  lack  sufficient  supportive  data  on 
which  to  consider  the  proposal  of  such 
an  exemption. 

Proposed  exemption.  Accordingly,  it  is 
proposed  that  the  following  exemption 
be  granted  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)  (2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28,  1975)  and 
Rev.  Proc.  75-26,  1975-20  IJI.B.  14: 

The  restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes  im¬ 
posed  by  section  4975  (a)  and  (b)  of  the 
Internal  Revenue  Code  of  1954  (the 
Code),  by  reason  of  section  4975(c)(1) 
of  the  Code,  shall  not  apply  to  any  pur¬ 
chase  or  sale  of  any  securities  by  an  em¬ 
ployee  benefit  plan  from  or  to  a  market- 
maker  with  respect  to  such  securities,  by 
reason  of  the  fact  that  such  market- 
maker  is  a  fiduciary  (as  defined  in  sec¬ 
tion  3(21)  (A)  of  the  Act  and  section  4975 
(e)  (3  of  the  Code)  with  respect  to  such 
plan,  or  an  affiliate  of  such  fiduciary, 
provided  that  the  following  conditions 
are  met: 
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(a)  Hie  Isstier  of  such  securities  has 
been  in  continuous  operation  tor  not 
less  than  three  years,  includinK  the  oper¬ 
ations  of  any  predecessors,  unless — 

( 1 )  Such  securities  are  non -convertible 
debt  securities  rated  In  one  of  the  four 
highest  rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organization;  or 

(2) .  Such  securities  are  issued  or  guar¬ 
anteed  by  the  United  States  or  by  any 
person  controlled  or  supervised  by  and 
acting  as  an  instrumentality  of  the 
United  States  pursuant  to  authority 
granted  by  the  Congress  of  the  United 
States. 

(b)  As  a  result  of  purchasing  such 
securities — 

( 1 )  The  fair  market  value  of  the  aggre¬ 
gate  amount  of  such  securities  owned, 
directly  or  indirectly,  by  the  plan  does 
not  exceed  three  percent  of  the  fair 
market  value  of  the  total  assets  of  the 
plan  as  of  the  last  day  of  the  most  recent 
fiscal  quarter  of  the  pism  prior  to  such 
transaction,  provided  that  if  the  fair 
market  value  of  such  securities  exceeds 
$1  milli<m,  it  does  not  exceed  one  percent 
of  such  fair  market  value  of  the  total 
assets  of  the  plan;  and 

(2)  The  fair  market  value  of  the  aggre¬ 
gate  amount  of  all  securities  owned, 
directly  or  indirectly,  by  the  plan  for 
which  such  fiduciary  or  such  affiliate  is 
a  market-maker  does  not  exceed  10  per¬ 
cent  of  the  fair  market  value  of  the 
total  assets  of  the  plan  as  of  the  last  day 
of  the  most  recent  fiscal  quarter  of  the 
plan  prior  to  such  transaction. 

(c)  At  least  two  persons  who  are  not 
affihated  with  such  fiduciary  are  market- 
makers  with  respect  to  such  securities. 

(d)  The  transaction  is  executed  at  a 
net  price  to  the  plan  for  the  number  of 
shares  or  other  imits  to  be  purchased  or 
sold  in  the  transaction  which  is  more 
favorable  to  the  plan  than  that  which  is 
available  at  the  time  of  such  transac¬ 
tion  from  all  other  market-makers  with 
respect  to  such  securities. 

(e)  (1)  Such  fiduciary  maintains  a 
wrritten  record  for  a  period  of  six  years 
fitMn  the  date  of  the  transaction  setting 
f(Hih  the  price  of  the  security  quoted  for 
the  munber  of  shares  or  other  units  pur¬ 
chased  or  sold  in  the  transaction  by  sxx:h 
other  market-makers  referred  to  in  para¬ 
graph  (d)  above;  and 

(2)  Such  records  are  unconditionally 
available  for  examination  during  normal 
business  hours  by  duly  authorized  repre¬ 
sentatives  of  (i)  the  Secretary  of  Labor, 
(ii)  the  Commissioner  of  Internal  Reve¬ 
nue,  (iii)  plan  participants  and  bene¬ 
ficiaries,  (iv)  any  employer  of  plan  par¬ 
ticipants  and  beneficiaries,  and  (v)  any 
emi^oyee  organization  any  of  whose 
members  are  covered  by  such  plan. 

(f)  The  Irfan  maintains  or  causes  to 
be  maintained  for  a  period  of  six  srears 
from  the  date  of  such  transaction  such 
records  (other  than  the  records  refnred 
to  in  paragraph  (e)  above)  as  are  neces¬ 
sary  to  enable  the  persons  described  in 
paragraph  (g)  of  this  exemption  to  de¬ 
termine  whether  the  conditions  of  this 
exemption  have  been  met 


(g)  Notwrithstandlng  anything  to  the 
contrary  in  subsections  (a)(2)  and  (b) 
of  section  504  of  the  Act,  the  reccards  re¬ 
ferred  to  in  paragn^h  (f)  are  uncondi¬ 
tionally  avallalrfe  for  examination  dur¬ 
ing  normal  business  hours  by  duly  au¬ 
thorized  representatives  of  (1)  the  Sec¬ 
retary  at  Labor,  (2)  the  Commissioner  of 
Internal  Revenue,  (3)  plan  participants 
and  beneficiaries,  (4)  any  raiployer  of 
plan  participants  and  beneficiaries,  and 
(5)  any  emirfoyee  organization  any 
whose  members  are  cov«:ed  by  such  plan. 

For  purposes  of  this  exwnptlCHi — 

(1)  A  person  shall  not  be  deemed  to 
be  a  “market  maker”  wrlth  respect  to  a 
security  luiless  such  person  is  required 
to  comply  wdth  Rule  15c2-ll  under  the 
Seemities  Exchange  Act  of  1934  (17  CFR 
240.15C2-11). 

(2)  The  term  “affiliate”  shall  be  de¬ 
fined  in  the  same  manner  as  that  term 
is  defined  in  29  CFR  2510.3-21  (e)  and  26 
CFR  54.4975-9 (e). 

V.  Extension  of  credit.  The  Securities 
Industry  Association  and  others  have 
Indicated  that  a  normal  part  of  the  exe¬ 
cution  of  securities  transactions  by 
broker-dealers  on  behalf  of  customers, 
including  plans,  is  the  extension  of 
credit  to  customers  so  as  to  permit  the 
settlement  of  transactions  in  the  cus¬ 
tomary  five-day  settlement  period.  In 
addition,  such  extensions  of  credit  are 
also  customary  in  connection  wdth  cer¬ 
tain  kinds  of  securities  transactions,  such 
as  short  sales  and  the  writing  of  option 
contracts. 

Since  such  extensions  of  credit  are 
normally  made  by  broker-dealers  In 
connection  with  the  execution  of  trans¬ 
actions  for  custcuners,  if  the  customer 
is  a  plan,  the  broker-dealer  would  be 
a  party  in  Interest  or  disqualified  per¬ 
son  writh  respect  to  the  plan  by  reason 
of  providing  the  service  of  executing  a 
transaction  for  the  plan.  Section  406(a) 
(1)(B)  of  the  Act  and  section  4975(c) 
(1)  (B)  of  the  Code  pn^blt  extenslcms 
of  credit  between  plans  and  parties  in 
Interest  or  disqualified  persons. 

However,  based  on  the  representations 
of  the  Securities  Industry  Association 
and  others,  the  Department  and  the 
Service  propose  to  grant  the  exemption 
set  forth  below  to  permit  extensions  of 
credit  by  broker-dealers  to  plans  under 
condltlcois  designed  to  safeguard  the  in¬ 
terests  of  plans  and  their  participants 
and  beneficiaries. 

Proposed  exemption.  Accordingly,  it  is 
proposed  that  the  following  exemption 
be  granted  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)  (2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procediure 
75-1  (40  FR  18471,  April  28,  1975)  and 
Rev.  Proc.  75-26,  1975-20  I.R.B.  14: 

The  restrictions  of  section  406(a)  of 
the  Eknployee  Retirement  Income  Se¬ 
curity  Act  of  1974  (the  Act)  and  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Internal  Revenue  Code  of 
1954  (the  Code),  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  extension  of  credit 


to  an  employee  benefit  plan  by  a  petrty 
in  Interest  (as  defined  in  section  3(14)  of 
the  Act)  or  a  disqualified  person  (as  de¬ 
fined  in  section  4975(e)  (2)  of  the  Code) 
with  respect  to  the  irfan,  provided  that 
the  following  conditlcms  are  met: 

(a)  The  party  in  Interest  or  disquali¬ 
fied  person — 

(1)  Is  a  broker  or  dealer  registered 
under  the  Securities  Exchange  Act  of 
1934;  and 

(2)  Is  neither  a  fiduciary  (as  defined 
in  section  3(21)  (A)  of  the  Act  and  sec¬ 
tion  4975(e)(3)  of  the  Code)  with  re¬ 
spect  to  any  assets  of  such  plan,  nor  an 
affiliate  (as  defined  In  29  CFR  2510.3- 
31(e)  and  26  CFR  54.4975-9(e)  >  of  such 
a  fiduciary,  unless  no  interest  or  other 
consideration  is  received  by  such  fiduci¬ 
ary  or  affiliate  In  connection  wdth  such 
extension  of  credit. 

(b)  Such  extension  of  credit — 

(1)  Is  in  connection  wdth  the  purchase 
or  sale  of  securities; 

(2)  Is  lawful  imder  the  Sectudties  Ex¬ 
change  Act  of  1934  and  any  rules  and 
regulations  promulgated  thereunder; 
and 

(3)  Is  not  a  prohibited  transaction 
within  the  meaning  of  section  503(b)  of 
the  Code. 

(e)  The  plan  maintains  or  causes  to 
be  maintained  for  a  period  of  six  years 
from  the  date  of  such  transaction  8U<rfi 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  (d)  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  if  such  party  in  inter¬ 
est  or  disqualified  person  is  not  a  fiduci¬ 
ary  with  respect  to  any  assets  of  the  plan, 
or  an  affiliate  of  such  fiduciary,  such 
party  in  interest  or  disqualified  person 
shall  not  be  subject  to  the  civil  penalty 
which  may  be  assessed  under  section  502 
(1)  of  the  Act,  or  to  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  if 
sxKh  records  are  not  maintained,  or  are 
not  avallalrfe  for  examination  as  required 
by  paragraph  (d)  below. 

(d)  Notwdthstandlng  anything  to  the 
(xmtrary  in  subsections  (a)  (2)  and  (b)  of 
section  504  of  the  Act,  the  records  re¬ 
ferred  to  In  paragrt4>h  (c)  are  uncondi¬ 
tionally  avafiable  for  examination  diur- 
Ing  normal  business  hours  by  duly  au¬ 
thorized  representatives  of  (1)  the  Sec¬ 
retary  of  Labor,  (2)  the  Commissioner 
of  Internal  Revenue,  (3)  plan  partlcl- 
pemts  smd  beneficiaries,  (4)  any  employer 
of  plan  participants  and  beneficiaries, 
and  (5)  any  employee  organization  any 
of  whose  members  are  covered  by  such 
plan. 

Signed  at  Washington,  D.C.,  this  5th 
day  of  August  1975. 

James  D.  Hutchinson, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
U.S.  Department  of  Labor, 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 
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